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Rapid City, South Dakota 57709

Curt R Ew nger, Esq.

Counsel for Defendant - Debt or
Post Office Box 96
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Subj ect: Cen-Dak Leasing of North Dakota, Inc., v. Thomas
J. Wpf (Inre Wpf), Adv. Proceedi ng No. 04-1008;
Chapter 7; Bankr. No. 03-10306

Dear Counsel :

The matters before the Court are the parties’ cross-notions
for sunmary judgnent. This is a core proceedi ng under 28 U. S. C.
8 157(b)(2). This letter decision and acconpanyi ng order shall
constitute the Court’s findings and conclusions under
Fed. R. Bankr. P. 7052. As set forth bel ow, Defendant-Debtor’s
motion wll be granted.

Sunmary. Thomas J. Wpf (“Debtor”) filed a Chapter 13
petition in bankruptcy on August 19, 2003. He converted his
case to Chapter 7 on August 20, 2003. By notice served on
August 22, 2003, creditors were advised that November 24, 2003,
was the last date to file a conplaint to determne the
nondi schargeability of a particular debt under 11 U S.C. 8§
523(c) or to object to Debtor’'s general discharge under 11
US. C 8§ 727(a). Cen-Dak Leasing of North Dakota, Inc., (“Cen-
Dak”) was one of Debtor’s creditors that was served with the
notice.

On Novenber 21, 2003, the Marlin Hutterian Brethren filed
a nondi schargeability conplaint against Debtor, Adversary
No. 03-1060. Debtor received his general discharge of debts on
November 25, 2003. On Decenber 22, 2003, Debtor answered the
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conplaint and filed a third-party conpl ai nt agai nst Cen-Dak. On
January 21, 2004, Cen-Dak answered the third-party conpl aint and
filed a counterclaim against Debtor for nondischargeability
under 11 U.S.C. 88 523(a)(2), (4), and (6). Therein, Cen-Dak
al | eged Debt or nade several false representations in regard to
numer ous sal e/l easeback transactions with Cen-Dak involving
equi pment and cattle. Cen-Dak also alleged that Debtor had
fraudul ently obtai ned sonme insurance noney on equi prent he had
| eased from Cen-Dak. Debtor replied to the counterclai msaying
it was untinmely. By order entered February 11, 2004, Cen-Dak’s
counterclaim agai nst Debtor for nondischargeability was
di sm ssed.

On March 12, 2004, Cen-Dak commenced a new adversary
proceedi ng agai nst Debtor, no. 04-1008. Therein, Cen-Dak again
al | eged that Debtor had engaged in several instances of fraud
regarding the sal e/l easeback transactions, and it asked that
Debtor’s general discharge be revoked wunder 11 US. C. 8
727(d) (1) and that its claimbe decl ared nondi schargeabl e under
§ 523(a)(2) and (6). As to its revocation of discharge request,
Cen-Dak stated it did not know the “nature and depth” of
Debtor’s fraudulent acts wuntil after it deposed Debtor’s
brother, Johnny Wpf, on Decenber 8, 2003, which was after
Debtor’s di scharge was entered. The nost notable difference in
the facts alleged in this new conplaint and those alleged in
Cen-Dak’s counterclaim in Adv. No. 03-1060 was that the new
conplaint included references to partnerships and related
entities that Debtor and his brother Johnny operated.

In his answer, Debtor denied the allegations of fraud. He
affirmatively alleged that Cen-Dak had

failed to investigate any potential fraud diligently
prior to the entry of the discharge ... and as such
the Conplaint to revoke his discharge under 11 USC
§ 727(d) (1) by [Cen-Dak] is barred.

On August 11, 2004, Cen-Dak moved for summary judgnment. In
its supporting brief, Cen-Dak specifically alleged that much of
t he equi pment that was subject to the sal e/l easeback agreenents
or |easeback “re-writes” was unaccounted for; that Debtor and
his brother had executed a sal e/l easeback agreenent for cattle
t hey never owned and that Cen-Dak did not knowthis until after
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Debtor’s discharge was entered; that Debtor had sold two
trailers he had | eased fromCen-Dak to anot her w thout Cen-Dak’s
know edge, failed to account for the proceeds, fraudulently |ed
Cen-Dak to believe that a trailer taken in trade was his, and
had taken funds from Cen-Dak for selling this trailer to Cen-
Dak; and had falsified or forged invoices that were integral to
t he sal e/l easeback transacti ons.

Cen- Dak acknow edged that one elenent for revocation of
di scharge under 8 727(d)(1) is that it nust showthat it did not
know of such fraud until after the discharge was entered and
that it nmust not have known facts that would put it on notice of
possi bl e fraud. Cen- Dak argued that these instances of fraud
were “elusive and calculated” because Debtor’s wuse of
partnerships with his brother “cloaked his m sconduct.” Cen-Dak
also argued that it did not have pre-discharge notice of
possi ble fraud because Debtor indicated in his bankruptcy
schedul es that he intended to reaffirm the wvarious
sal e/ | easeback agreenments, and this intention “clouded the
situation and indicated to Cen-Dak that they would have not hing
to worry about.” Cen- Dak al so acknow edged that one of its
principals had suspicions in md-COctober 2003 that sonme of the
| eased equipnment mght be mssing, but it argued these
suspi ci ons were not enough to | ead Cen-Dak to believe that fraud
had occurred, “especially when Debtor and his wife were
cooperating with Cen-Dak and assuring Cen-Dak that the equi pnment
woul d be | ocated” and al so when Johnny W pf, Debtor’s brother,
was under greater suspicion than Debtor. Cen-Dak also argued
t hat Debtor’s di scharge shoul d be revoked on equitabl e grounds.

Debtor filed a cross-notion for sunmary judgnment on August
12, 2004. He argued that Cen-Dak is now time-barred from
bringing a nondi schargeability action under § 523(a). Debt or
further argued that Cen-Dak had sufficient concerns about
m ssi ng equi pmrent and cattl e before his discharge was entered so
as to preclude a revocation of his discharge for fraud. Debtor
relied on the depositions of Jam e Stoudt and Dennis Paul srud.

Cen-Dak replied that its pre-di scharge suspicions regarding
m ssing cattle and equi pment were cl ouded by Debtor’s placating
statenments.

The use of forgery, partnerships, lies, and other acts
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of deception clouded the picture and made it difficult
for Cen-Dak to properly assess the situation. That the
W pfs were | ong-standing customers and were assuring
Cen- Dak that equi pment and cattle would be returned
further conplicated the situation.

In the end, these convoluted facts significantly
di stinguish this case fromthe facts and circunstances
of Swendra and associ ated cases such that revocation
is warranted. This is especially true when consi dered
in the overall context of the bankruptcy court system
and its aimto benefit the honest debtor. The |eve
of dishonesty exhibited by the Wpfs denonstrates
their disrespect for creditors as well as the
bankruptcy system in general and should not be
rewar ded.

Applicable law. On certain grounds provided by 11 U S.C.
8§ 727(d), a debtor’s general discharge of debts may be revoked.
| t is an extraordinary renedy applicable in Ilimted
circunstances. Mller v. Kasden (In re Kasden), 209 B.R 239,
241 (B.A.P. 8th Cir. 1997).

Cen- Dak has asked the Court to revoke Debtor’s discharge
pursuant to 11 U. S.C. 8§ 727(d)1). Under this Bankruptcy Code
section, Cen-Dak nmust show (1) it had no know edge of the fraud

until after Debtor’s discharge was entered, and (2) the
di scharge was obtained through fraud. Cen-Dak nmust establish
both elements by a preponderance of the evidence. Kal er v.

O nmstead (In re A nstead), 220 B.R 986, 993-94 (Bankr. D.N. D
1998) (cites therein). The Code section is construed strictly
agai nst Cen-Dak and liberally in favor of Debtor retaining his
di scharge. Id. at 993.

Under the first el ement, Cen-Dak nust showt hat Debtor acted
with a knowing intent to defraud and that the act of fraud would
have barred Debtor’s discharge had it been known before the
di scharge was entered. 1d. at 994. Under the second el enent,
Cen- Dak nmust establish that it was unaware of facts that woul d
have put it on notice of the possible comm ssion of fraud by
Debtor prior to his discharge. M d- Tech Consulting, Inc. v.
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Swendra, 938 F.2d 885, 888 (8th Cir. 1991). The creditor thus
has the burden to i nvestigate diligently any possi bl e fraudul ent

conduct before the discharge is entered. 1d.
Di scussi on. Cen-Dak is unable to establish the second
el ement of 8§ 727(d)(1). Three pre-di scharge circunstances put

Cen-Dak on notice that it needed to investigate Debtor’s pre-
petition actions further for possible fraud and file an
appropriate nondi schargeability conplaint or a conplaint for
deni al of discharge or seek an extension of the deadline to file
such a conpl ai nt.

First, before Debtor’s discharge was entered, Cen-Dak,
through its contract |egal affairs manager, Jam e Stoudt,! was
aware that Debtor had not schedul ed any of the cattle and sone
of the equi pment that he was supposedly |easing from Cen- Dak.
The knowl edge of these om ssions pronpted Cen-Dak in the |ater
part of October 2003 to try to get additional information from
Debtor. By m d-Novenber 2003, Stoudt discussed with Cen-Dak’s
| egal counsel his (Stoudt’s) concerns about the property that
was not on Debtor’s schedul es.

Second, Cen-Dak’s efforts beginning in early Novenmber 2003,
to try to recover its |leased personalty from Debtor were not
conpletely successful. While Stoudt’s late October 2003
meetings with the Wpfs initially led himto believe that al
the | eased equi pnment existed somewhere and woul d eventually be
accounted for, Stoudt grew nore concerned about where the | eased
property was and whether it all even existed within the next few
weeks. By the end of October 2003, Cen-Dak made the decision to
try to recover the personalty. During its recovery effort,
whi ch began in early Novenber 2003, it becane nore apparent to

1 The Court did not rely herein on the June 23, 2004,
deposition of Dennis Paul srud, Cen-Dak’s fornmer nmanager. Hi s
deposition testinony indicates he did not readily discuss with
Cen- Dak any concerns he had about Debtor and possible m ssing
cattle and equi pmrent before he was let go by Cen-Dak in |ate
Sept enmber 2003.
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Cen-Dak and its principals that sone | eased itens were indeed
m ssing.

Third, Stoudt “definitely had suspicions” by |ate October
2003 that sonme of the cattle, which were | eased from Cen- Dak by
Debtor or by a partnership between Debtor and his brother, were
m ssing. In his deposition testinmony, Stoudt acknow edged t hat
his investigations lead to initial concerns and then his
brot her, who then owned Cen-Dak, traveled to North Dakota and
tried, unsuccessfully, to locate all the cattle.

These circunstances were sufficient to put Cen-Dak on notice
-- before Debtor’s discharge was entered -- that Debtor had
possibly commtted fraud. Cen-Dak then had a duty to
investigate that potential fraud before the discharge was
entered or to seek an extension of the deadline to file a
nondi schargeability or denial of discharge conplaint. That Cen-
Dak did not do. Consequently, it now cannot seek a revocation
of Debtor’s discharge under § 727(d)(1).

The result reached here is certainly disconcerting for the
Court. It is clear that Debtor’s grave m sdeeds will cost Cen-
Dak a very |arge sum of nmoney. And it is extrenely unfortunate
that Cen-Dak did not tinmely file a nondischargeability or a
denial of discharge conplaint. That said, however, the
circunstances presented here and the applicable |aw under 8§
727(d) (1) does not permt another conclusion, especially where
the law is to be construed in Debtor’s favor. A nst ead, 220
B.R at 993.

An order granting Debtor’s notion for sunmary judgment wil |
be entered.

Si ncerely,
/sl lrvin N Hoyt

Irvin N. Hoyt
Bankruptcy Judge

| NH: sh

CC:. adversary file (docket original; serve parties in
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i nterest)



